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en . ~~ : File No : V2(ST)051 /A-11/2016-17 '3 39 -'1 >
~ ~ 3roT~ : Order-In-Appeal No ..AHM-SVTAX-000-APP-230-16-17

~ Date : 20.02.2017 \Ylffl ffl cBl" ~ Date of Issue ,;J. ;3/ oJ 11::
t l

8 3smr «ias. sgarr (er@ea-I) arr sf k/.
Passed by Shri Uma Shanker Commissioner (Appeals-II)

_____~~ ~t:P-l GI cit I G : 31 I -:;cl'ct I <ii ll "[RT \Ylffl ~ 3roT ~

--------~:-----~~
Arising out of Order-in-Original No VCES/26/DNMDS/2015-16 Dated 31.03.2016 Issued

by Asst Commr VCES, Service Tax, Ahmedabad

314"1t>lcbctT cITT .=rr=r :g:cf 1lm Name & Address of The Appellants
M/s. Sorath Builders Ahmedabad

~ ~ 3roT ~ ~ cJmf -41 cifFcrct- 5fr mf@rat at &i:frc;r Pl 9ftlfulct ~ ~ cnx
raar ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

tr zca, UTT zca vi hara at@Rt4 =Inf@raw at r&ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 cBl" 'cITTf 86 cB"~~ cnT frr-9 cB" "C!TTf cBl" \i'fT ~ :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea 2fr fl Rt zrca,r zyca vi hara anal#tu =nnrf@raw 3ii. 2o, nq #cc
i31ffclc<il cbA.11'3°-s, "BmUfr ~. 3161-JGlcillG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4l4ta =mrnf@aw al fftu 3rf@)fu, 1994 cBl" 'cITTf 86 (1) cB" ~~~
Plw11q<:1"1, 1994 cB" frn:r:r 9 (1) cB" ~ ~ 1:JJl1=f ~.tt- s a 4fit # at \i'fT
raft vi Ur mer fG 3roT a fesa 3rd) at nr al U# #Rut
ahRt a1fez (6ti gasmf IR @hf) ah me; # RGr ennu@raw ar mar9l fer
t crm· cB" rlWRf fll4G!Plcb fil'5I" ~ cB <illll4lcl zrr fzr cB" "Wf "'{i ~~ifclict ~ ~ cB" xr)q

-q Gel ara al nir, ans #6t lWT 3ITT" wrrm <]<:ll~~ 5 c1TTsf m ~ cplf t cffit ~
1000 /- ffl ~ °ITT1fr I ugi hara at ir, nu # lWT 3iR wrrm ·7IT 5fa T; 5 GT IT
50 ala «a zt at T; 500o / - ffl~ °ITT1fr I Gr hara 8t air, ans #t lWT 3ITT" wrrm <]<:ll

~~ 50 c1TTsf mt aa unt ? azi T; 1000o / -'- ffl~ "ITT111 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.50~0/- where the amount of service tax & interest demanded & penalty levied isig-z
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount/45:f"'. '1_,
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f9(moi✓---~-::-<,
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public1Sec~or {:f:f');, \
Bank of the place where the bench of Tribunal is situated. - / I::·).,;1•±;'vs% ;g
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(iii) fcrrfl7.l 3T~~ 1-T,1994 ctJ" WY[ 86 ·q\'J '3'f-Wxl311 ~ (21;) cfi 3ITT<@ 3flfrc;r ~
frml:rrcrcfr, 1994 cfi f.'mi:l 9 (21;) cfi 3mi@ frrmlWf 1.JTT1{ 1;'f[.tl .-7 l'j ctJ" vlT ~ ~ ~ Wl!.T
alga,, #tr Una yeas (3r4la) a arr >Tfam (OIA)( Uri mfr uf &hf) sit 'ru
3TTPfli, 'flNllc[i / Blf 3TT~ 31~ A219k cfi;:il'm '3"('Cl!G ~. 3~~ cm 3Tfcrcr;=r c!>'R
cfi~T ~ ~ 31W-!T (010) c#r ~ '1)-wft ~ I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ai::companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or_Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7.rirnmTfmf ~n:rrc;m ~ 3rfQf.17.11-T, 1975 ct>°! ~rm tR 3~ -1 c1i 3terfo frrmfur fcITT!
arm Ju 3rr?vu vi err mqf@rat # 3ma a6 R V X'i 6.50/- tW-f c!TT -;m?.T@<l ~ fecnc
·c:;i111 1;;Pl1 1:11 [%-~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. vr ggn, nra zycs vi va1a an9)4ha man1f?raw (rffafen) frarr6#1, 1982 if 'i:lfm'l
i art vii@ m+ii ptaRra as a fmii al 3it ft em 3nnffa fur urar &t

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ram era, c&tar 3uz rm viaas 34frr 1fraUr («4ran h If .wfR;lr ili a:rrnc,ir df
2tr 3eurz Qrn 3rf@)era, r&gyt nr 34qh 3iaa f#train.2) 3ff@)er# g(oy fr izar
~'1) ~ficr;: of..ot.~otV ;;Jf c.1\'r frtrr 3/f1fa1H, &&yur 3 h 3iasia urast afr Rf"JJ_~ ;ir~ t, 'iIRl"
f.tf~ tf,i- ;rr~ q_t-..1fr arm acar 31f@arr ?&, rrf Rh gr Ir c't, 3inia armts art 3rhf@a2ar if@r

c\"ff <lf{'m° ~•ll.! TI" 3-lm o'f ~
~~:rlf x=crra- ~1KT;:.i:rzf WJ[cn{ m 3trfara" a=im fclii:r mr Q_FTi" il·~ QlITTr-M" t, -

(il 'l.lm 11 $ sin faff nw
(i i l tt.;rcic: -;;rnr ~ ~ ~ ;rrc;in uftl
(Hi) rlz 5arr farm7aft 2 fGRzrar 6 <F 3icTJ\rr ~ {clfJf

e grit agri zz fr ga nr h manta fa)zr («i. 2 31f@)fr#, 2014 h 3warqa fm9
31r4)zr qffrnrlharr farftrrarer 3r5ff vi 3r4la as rapatt

4. For an appeal to be filed before the CESTAT, ii is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, · 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr «iaaf i, n 3rr ah ufa 34 f@rawmar sri area 3r2rur re z avs
fcrc.llfucl ~-a'rwr f4nJ "JJ"Q'~~ 1 o% 3Jillc'laoT m all zgihaau fa1fr zra vsh
10% 0p1eruRsm raft1
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duly and penalty are in dispute, or
penally, where penalty alone is in dispute.
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3 V2(ST)51/4-11/2016-17

ORDER IN APPEAL

This Order arises out of the appeal filed by M/s Sorath Builders, 92, City
Center, Near Swastik Cross Road, Navrangpura, Ahmedabad (hereinafter

referred to as 'the appellant') against the VCES OIO No.

STC/AHD/VCES/SORATHL/870/13-14 dated 17.07.2014 (hereinafter referred to

as the 'impugned Order') issued by the Assistant Commissioner (Designated

Authority), VCES Cell, Service Tax Commissionerate, Ahmedabad (hereinafter

referred to as 'the Designated Authority').

2. The facts of the case are that the appellant has filed a declaration VCES-1

dated 27.12.2013 under section 107(1) of the Finance Act, 2013 (chapter VI)~
under the Service Tax Voluntary Compliance Encouragement Scheme-2013,

(herein after referred to as 'VCES' for sake of brevity) declaring 'total tax dues'

amounting to Rs. 6,22,439- for the for the period October 2007 to December,

2012.

3. On verification, it was noticed that inquiry has been initiated by issuing letter

dated 31.10.2011, 14.02.2012 and 11.09.2012. Summons under section 14 of
CEA, 1944 and inquiry was pending as on 01.03.2013. Therefore appellant has
not satisfied eligibity conditions as stipulated under section 106(2)(a)(ii) and
106(2)(a)(iii) of Finance Act, 2013 (chapter VI) under the Service Tax Voluntary
Compliance Encouragement Scheme-2013. Therefore SCN dated 17.07.2014 was

issued to appellant proposing to reject VCES-1 filed.

4. Appellant contended before designated Authority that letter issued do not
mention of services and hence are roving in nature. General nature of inquiry can
not be considered as inquiry for all services together. Moreover SCN has not
been issued within 30 days from filing of VCES-I therefore notice is invalid. Time

limit of 30 days for SCN to reject declaration prescribed under circular
174/9/2013-ST dated 25.11.2013, has expired. In present case SCN has been

issued after the limit has expired, therefore declaration is deemed to be

accepted. Designated Authority vide impugned letter rejected the declaration
holding that said circular as administrative circular and such circular can not have

any aver riding effect over the Sections of Finance Act. 2013. Further i\!!/:~l
that no time limit is prescribed under 106(2) of FA, 2013 for issue of show?cause •

-1 :e. '

notice. Letter dated 30.10.2011, 14.02.2013 and 11.09.2019 did not cover: ',
+ •. 'i

period from April, 2011 to December, 2012 for amount Rs. 1,88,944/- therefore"

±°



4 V2(ST)51/A-ll/2016-17

VCES benefit was allowed, however for rest of amount Rs. 4,33,495/- VCES
benefit was denied.

5. Aggrieved by the impugned letter issued by the Designated Authority, the

appellant had filed the appeal memorandum on 09.05.2016 followed with written

submission on the grounds that time limit of 30 days is prescribed for giving
notice of intension to reject declaration and as per circular 174/9/2013-ST dated
25.11.2013 it should be ensured strictly.

6. Personal Hearing in the matter was held on 21.12.2016, wherein Shri
Kunal Desai, CA on behalf of the appellant appeared before me and reiterated
the grounds of the appeal memorandum.

7. I have gone through the issue in appeal, alongwith the impugned letter
issued by the Designated Authority. Short question to be decided is to where

SCN can be issued after 30 days of filing in contravention circular prescribing
time limit of 30 days.

8. I find that VCES-1 declaration dated 27.12.2013 is received appellant and,
therefore, the notice dated 17.07.2014 for rejection was time barred. Inasmuch
as CBE&C vide Circular 170/5/2013-ST dated 8.8.2013 has clarified that the
designated authority, if he has reason to believe that the declaration is covered
by Section 106(2), shall give the notice of intention to reject the declaration

within 30 days of filing of the declaration, stating the reasons for proposed
rejection. Not having followed the Circular, the SCN dated 17.07.2014 is time
barred.

9. It has been held in several rulings by the Tribunal and High Court that the
circular and instructions of CBE&C are binding on the departmental officers and

as such the Circular is also binding on the designated authorities .. The appeal is
allowed. The Designated Authority is directed to issue acknowledgement as
provided under Section 107(7) of the Finance Act, 2013 under the VCES Scheme,
2013, within a period of 15 days from receipt of this order.
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10. The appeals filed by the appellant stand disposed off in above terms.

raC
(3mr ei#)

3rzg#a (3r4tr - II)

ATTESTED

A
(Rf/ PATEL)
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

BY R.P.A.D.

To.

M/s Sorath Builders,

92, City Center,
Near Swastik Cross Road,

Navrangpura, Ahmedabad

Copy To:-
1.The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.
3. Assistant Commissioner (Designated Authority), VCES Cell, Service Tax

.Commissionerate, Ahmedabad.
4. The Assistant Commissioner, Service Tax, Division-IV, Ahmedabad.
s. The Assistant Commissioner, Systems, Service Tax Commissionerate,

Ahmedabad.
6. Guard File.

7. P.A. File.
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