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Passed by Shri Uma Shanker Commissioner (Appeals-Il) -
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Avrising out of Order-in-Original No VCES/26/DA/MDS/2015-16 Dated 31.03.2016 Issued
by Asst Commr VCES, Service Tax, Ahmedabad

¥ fieipdl B M U9 Ul Name & Address of The Appellants
M/s. Sorath Builders Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ‘ _
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form 8.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty lévied is is

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amountof* . "

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f(/)‘lifﬂ-_éf//
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Publicq;S.é__qtor
Bank of the place where the bench of Tribunal is situated. o
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other rélated matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
applicatioh and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER IN APPEAL

This QOrder arises out of the ‘appeal filed by M/s Sorath Builders, 92, City
Centerr,, Near Swastik Cross Road, Navrangpura, Ahmedabad (hereinafter
referred to as ‘the appellant’) against the VCES O0OIO No.
STC/AHD/VCES/SORATHL/870/13-14 dated 17.07.2014 (hereinafter referred to
as the ‘impugned Order’) issued by the Assistant Commissioner (Designated
Authority), VCES Cell, Service Tax Commissionerate, Ahmedabad (hereinafter
referred to as ‘the Designated Authority’).

2. The facts of the case are that the appellant has filed a declaration VCES-1
dated 27.12.2013 under section 107(1) of the Finance Act, 2013 (chapter VI)
under the Service Tax Voluntary Compliance Encouragerhent Scl:leme—2013,
(herein after referred to as ‘VCES' for sake of brevity) declaring ‘total tax dues’
amounting to Rs. 6,22,439- for the for the period October 2007 to December,
2012.

3. On verification, it was noticed that inquiry has been initiated by issuing letter
dated 31.10.2011, 14.02.2012 and 11.09.2012. Summons under section 14 of
CEA, 1944 and inquiry was pending as on 01.03.2013. Therefore appellant has
not satisfied eligibity conditions as stipulated under section 106(2)(a)(ii) and
106(2)(a)(iii) of Finance Act, 2013 (chapter VI) under the Service Tax Voluntary
Compliénce Encouragement Scheme-2013. Therefore SCN dated 17.07.2014 was
issued to appellant proposing to reject VCES-1 filed.

4. Appellant contended before designated Authority that letter issued do not
mention of services and hence are roving in nature. General nature of inquiry can
not be considered as inquiry for all services together. Moreover SCN has not
been-issued with}in 30 days from filing of VCES-I therefore notice is invalid. Time
limit of 30 days for SCN to reject declaration prescribed under circular
174/9/2013-ST dated 25.11.2013, has expired. In present case SCN has been
issued after the limit has expired, therefore declaration is deemed to be
accepted. Designated Authority vide impugned letter rejected the declaration
holding that said circular as administrative circular and such circular can not have

any over riding effect over the Sections of Finance Act. 2013. Further it }S/hold

that no time limit is prescribed under 106(2) of FA, 2013 for issue of shqw ca‘”use
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VCES benefit was allowed, however for rest of amount Rs. 4,33,495/- VCES

benefit was denied.

5. Aggrieved by the impugned letter issued by the Designated Authority, the
appellant had filed the appeal memorandum on 09.05.2016 followed with written
submission on the grounds that time limit of 30 days is prescribed for giving
notice of intension to reject declaration and as per circular 174/9/2013-ST dated
25.11.2013 it should be ensured strictly.

6. Personal Hearing in the matter was held on 21.12.2016, wherein Shri
Kunal Desai, CA on behalf of the appellant appeared before me and reiterated
the grounds of the appeal memorandum.

7. I have gone through the issue in appeal, alongwith the impugned letter
issued by the Deésignated Authority. Short question to be decided is to where
SCN can be issued after 30 days of filing in contravention circular prescribing
time limit of 30 days.

8. I find that VCES-1 declaration dated 27.12.2013 is received appellant and,

therefore, the notice dated 17.07.2014 for rejection was time barred. Inasmuch
as CBE&C vide Circular 170/5/2013-ST dated 8.8.2013 has clarified that the
designated authority, if he has reason to believe that the declaration is covered
by Section 106(2), shall give the notice of intention to reject the declaration
within 30 days of filing of the declaration, stating the reasons for proposed
rejection. Not having followed the Circular, the SCN dated 17.07.2014 is time
barred.

9. It has been held in several rulings by the Tribunal and High Court that the
circular and instructions of CBE&C are binding on the departmental officers and

as such the Circular is also binding on the designated authorities.. The appeal is

allowed. The Designated Authority is directed to issue acknowledgement as
provided under Section 107(7) of the Finance Act, 2013 under the VCES Scheme,
2013, within a period of 15 days from receipt of this order.
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10. The appeals filed by the appellant stand disposed off in above terms.
;LH\??‘”_//«—?
(37 &FRT)
Mg (3died - II)
ATTESTED

g
(RIR/ PATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

BY R.P.A.D.

To.

M/s Sorath Builders,
92, City Center,
‘Near Swastik Cross Road,

Navrangpura, Ahmedabad

Copy To:-
1.The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2.
3.

The Commissioner, Service Tax, Ahmedabad.
Assistant Commissioner (Designated Authority), VCES Cell, Service Tax

- .Commissionerate, Ahmedabad.

. The Assistant Commissioner, Service Tax, Division-1V, Ahmedabad.

. The Assistant Commissioner, Systems, Service Tax Commissionerate,

Ahmedabad.

. Guard File.
. P.A, File.







